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UNI TED STATES CF AMER CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASH NGION, D. C

Adopt ed by the NATI ONAL TRANSPCRTATI O N SAFETY BQOARD
at its office in Washington, D C
on the 10th day of WMarch, 1999

Appl i cation of

GROVER C. CROCKER

Docket 249- EAJA- SE- 14875

for an award of attorney' s fees

and rel ated expenses under the

Equal Access to Justice Act (EAJA).)
)

N N’ N N N N’

CPI Nl ON AND ORDER

The Admnistrator appeals fromthe initial decision of
Admni strative Law Judge WlliamR Millins, issued on February
13, 1998, awarding applicant $37,837.47 in attorney’s fees and
expenses pursuant to the Equal Access to Justice Act (“EAJA’).

Ve grant the appeal.

The Adm ni strator issued an Energency Order of Revocation of
applicant’s airline transport pilot (“ATP’) certificate and
flight instructor certificate on April 11, 1997, alleging that he

made intentionally false entries in connection with two

1 A copy of the initial decision is attached.
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applications for an | A-Jet type rating he approved as a
designated pilot examner (“DPE’) on August 30, 1996. The
Admni strator’s case was that applicant intentionally overstated
the time spent on the oral and flight portions of the practical
exam and coul d not have conducted a legitinmate test of both
pilots in the time actually available to him At the hearing,
the law judge found for applicant, and we denied the
Admnistrator’s appeal in light of “the law judge' s credibility-

dependent findings.” Adm nistrator v. OQocker , NISB Order No.

EA- 4565 at 4-7 (1997).

The EAJA requires the governnment to pay certain attorney’s
fees and expenses of a prevailing party unless the governnent
establishes that its position was substantially justified. 5
US C 504(a)(1). To nmeet this standard, the Adm nistrator nust
show that her decision to bring and nmaintain her case was
“reasonable in both fact and law, [that is,] the facts all eged
must have a reasonable basis in truth, the | egal theory
propounded nust be reasonable, and the facts all eged nust

reasonably support the legal theory.” Thomas v. Admnistrator

NTSB O der No. EA-4345 at 7 (1995) (citations omtted).
Reasonabl eness in this context is determned by whether a
reasonabl e person woul d be satisfied that the Admnistrator had
substantial justification for proceeding wth her case, Pierce v.
Underwood , 497 U S. 552, 565 (1988), and is determned on the
basis of the “admnistrative record, as a whole.” Al phin v.

National Transp. Safety Bd. , 839 F.2d 817 (D.C. Qr. 1988). The
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Admnistrator’s failure to prevail on the nerits in the origi nal

proceeding is not dispositive. US Jet, Inc. v. Admnistrator |

NTSB O der No. EA-3817 (1993); Federal E ection Comm ssion v.

Rose, 806 F.2d 1081 (D.C. Qr. 1986).

Applicant submtted the instant EAJA application on July 24,
1997, and, on February 13, 1998, the | aw judge granted applicant
$37,837.47 in fees and expenses. In his EAJA decision, the | aw
j udge concl uded that the Admnistrator was not substantially
justified in bringing her case because circunstantial evidence on
the issue of intentional falsification “nust be so conpelling
that no other determnation is reasonably possible.” Initial

(EAJA) Decision at 6 (citing Admnistrator v. Hart , 3 NISB 24, 26

(1977)). 2 A though he recogni zed that “when considered in its

best light, [the Admnistrator’s evidence] mght have indicated a
possible invalid test,” the | aw judge apparently found it

conpel ling that there was “no evidence, direct or circunstantial,

of intentional falsification, except the inference the

Adm ni strator sought on the possible invalid test ” to support the
Adm nistrator’s case. Initial (EAJA) Decision at 5-6 (enphasis
added). The problemwi th the | aw judge’ s decision is that

al t hough he nmay have di scounted those inferences sought by the

Admnistrator, the record indicates that the Adm ni strator was

2 This standard for the element of intent is nmisleading in the
context of an EAJA appeal. A different finding on the issue of
intentional falsification would have been warranted if the | aw

j udge had reached a different conclusion fromtestinony sponsored
by the Adm nistrator.
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substantially justified in taking those inferences to a hearing.
At the hearing, a crucial issue was the time the aircraft
arrived with the pilot-applicants to begin the testing process,
for, because there was general agreenment as to what tine
applicant departed the airport on a coomercial flight, this
| ogical |y established the maxi num “w ndow’ w t hin which applicant
coul d have conducted both the flight and ground portions of the

practical test. 3

Simlarly, a central issue was the anount of
tinme the aircraft was flown during the flight portion of the
test. * For exanple, although applicant and the pilot-applicants
clained that the practical exam began around 9:30 AM the

Adm ni strator presented i ndependent evidence which, if credited,
indicated that the flight test aircraft did not arrive with the
pilot-applicants until about 11:30 AM Simlarly, applicant and
the pilot-applicants clained that the flight portion of the
practical test began at about 1:00 PM but while applicant and
the pilot-applicants testified that the flight ended at 3:30 PM

the Admnistrator presented evidence which, if credited, tended

to establish that the flight termnated cl oser to 2:45 PM >

® The record indicates that the pilot-applicants were tested
si mul t aneousl y.

* Adetailed recitation of the evidence relied upon by the

Adm ni strator to support her charges may be found in our opinion
on the nmerits and the law judge' s initial decision attached

t her et 0.

> W think applicant’s claimthat he and the pilot-applicants
borrowed an FBO courtesy vehicle and drove to a nearby restaurant
for a quick neal before he departed on a 4:15 PM commerci al
flight justifies suspicion of his claimthat the flight test
(conti nued..)
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These issues were only resolved after the | aw judge eval uated the
conflicting testinmony. Al though the [aw judge ultinately
credited applicant’s evidence, our precedent nmakes it clear that
the Admnistrator is substantially justified in proceeding to a
hearing “when key factual issues hinge on witness credibility.”

Caruso v. Admnistrator , NISB Oder No. EA-4165 at 9 (1994);

Martin v. Admnistrator , NISB Oder No. EA-4280 at 8 (1994).

Accordingly, given that there is no question that the
Adm nistrator’s theory of the case was reasonable in law, we
think the Admnistrator was substantially justified in taking her
allegations to a hearing. °

ACCORDI NAY, IT IS ORDERED THAT :
1. The Admnistrator’s appeal is granted; and

2. The law judge’s grant of an EAJA award is reversed.

(..conti nued)

aircraft did not land until 3:30 PM Qher clains by applicant
cast reasonabl e doubt upon his version of events; for exanple, in
an apparent concession that the total tinme spent on the practical
exam nations was mninmal, applicant clainmed to have continued the
oral portion of the examnation during the brief neal after the

flight test. 1In any event, as we have repeatedly stated, the
Adm ni strator was not obligated to accept uncritically the
excul patory clains of applicant or the pilot-applicants. See

Thonpson v. Hnson, NISB Oder No. EA-4345 at 8-9 (1995).

® Al though we dism ssed the Adninistrator’s appeal on the nerits

| argely on account of our well-established policy of deferring to
the law judge's credibility determnations, the Admnistrator’s
appeal raised good faith arguments. Qur belief that the

Adm ni strator was substantially justified in pursuing that appeal
i s based on the then-unresol ved i ssues rai sed, and not on how we
chose to characterize the i ssues on appeal .
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HALL, Chairman, FRANO S, Vice Chai rman, HAMVERSCHM DI, and BLACK
Menbers of the Board, concurred in the above opi nion and order.
Menber GOA.l A did not concur and submtted the follow ng

di ssenting statenent.

John J. Coglia, Menber, dissenting:

| dissent fromthe Board' s reversal of the Admnistrative
Law Judge’s award of fees and expenses of $37,837.47 under the
Equal Access to Justice Act. The ALJ concluded that the
Adm ni strator was not substantially justified in proceeding to a
hearing, and | agree with the Admnistrative Law Judge.

There is no “substantial justification” for the FAA proceeding in
this case. M. Qocker is a decorated and retired USAF pil ot and
a retired FAA enpl oyee. H's supervising FAA Flight Standards
Dstrict OGfice (FSDO was San Antonio. M. Oocker was the
Designated Pilot Examner for M. Spisak and M. Lawson on their
applications for IA-Jet type ratings. M. Oocker exam ned the
applicants and approved their applications. He was charged with
maki ng fal se statements on an application and the Conpl ai nt

agai nst hi msought a one year suspension of his Arline Transport
Pilot and Flight Instructor Certificate for a period of one year.

Thi s case shoul d never have proceeded to a hearing because there
was never any evidence that M. O ocker falsified any docunment as
alleged in the conplaint. The case against M. O ocker was
initiated by the Fairbanks FSDO whi ch had an ongoi ng
investigation of the Applicants Spisak and Lawson. The Fairbanks
FSDO wote a letter to the San Antoni o FSDO questi oni ng O ocker’s
exam nation of Spisak and Lawson. The San Antoni o FSDO suspended
Orocker’s DPE pendi ng investigation, but the investigation was
turned over to the Fairbanks FSDO The issues raised by the

Fai rbanks FSDO i nvol ved the use of a group oral exam and the
actual anmount of tine spent during the flight test.

Respondent O ocker’s DPE shoul d never have been suspended once,
it should not have been suspended a second tine, and this case
shoul d not have gone to hearing before an ALJ. The first issue
was whet her Orocker could give a group oral exam Goup oral
exans are permtted by the FAA' The Admnistrative Law Judge
found that M. O ocker was in full conpliance with the

regul ati ons. The second issue involved the anmount of tine for
the flight test.
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Qualifications were not an issue in this case. It is not alleged
that M. Qocker is unqualified to give a test, or that M.
Spisak or M. Lawson are not qualified to pass an exam The
FAA s entire case was based on the inference that the flight test
was so short that it mght possibly indicate that it was not a
valid test. There is no mninmnumtime required for a flight test.
The only evidence presented by the FAA was presented by one
pil ot who had never tested two applicants at the sane tine.
Respondent’ s unchal | enged witnesses all testified that he was
very precise, that he conpletes the check ride in the shortest
possible tine due to the large operating cost of the aircraft and
that he has a reputation for truth and veracity.

Governnent attorneys have an obligation to treat the public with
fairness and due consideration. In order to avoid any hint of
over-zeal ousness, it is prudent to exercise discretion at al
stages of the proceedings. This was not done here. The FAA
failed to support a critical elenent of its case by credible
evidence. It could reasonably have anticipated the result.

Wiere the FAA appears to be driven nore by zeal than by
substantive facts the results should be a substantial award under
t he Equal Access to Justice Act.



